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CABINET OFFICERS IN CONGRESS 



BY PERRY BELMONT 



The enlargement of the intercourse between the executive 
and legislative branches of the Federal Government has long 
been proposed, not by means of an amendment to the Con- 
stitution, which would be unnecessary and undesirable for 
that purpose, but by a mere change in the rules of pro- 
cedure requiring, at stated times, the presence before Con- 
gress of members of the Cabinet or the heads of the ex- 
ecutive departments. They would thus have the privilege 
of discussing measures concerning their departments, and 
the legislative branch would have the opportunity and ad- 
vantage of obtaining direct oral and officially responsible 
information from executive officers, which would be of great 
value in framing legislation. 

President Taft's happily phrased reference to the subject, 
in a recent speech at the Lotos Club in New York, has 
stimulated renewed interest in the proposition, especially 
among those who have had experience in the practical busi- 
ness of the legislative and executive branches of our Gov- 
ernment, and who are gradually coming to a full realization 
of the great benefits which would certainly result from the 
proposed change. On that occasion Mr. Taft said: 

"I doubt not that the presence of able Cabinet officers on the floor 
of each House would give greater harmony of plan for the conduct of 
public business in both Houses, and would secure much more valuable 
legislation in accordance with party plans than we have now. On the 
other hand, the system would enable Congress to come closer to the 
Executive, and pry more effectively into each act and compel a disclosure 
of the reasons justifying it immediately at the time of the act, and keep 
the public more quickly advised by the direct questions of hostile critics 
which must be answered of the progress of business under Executive 
auspices." 

He added: 

"It would necessitate the appointing to the Cabinet of men used to 
debate and to defend their position, and it would offer an opportunity 
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for the public to judge of the Executive and his administration much 
more justly and much more quickly than under our present system." 

During the recent Presidential election the absence of 
nearly all the members of the Cabinet from the arena of 
political discussion was noticeable, but would hardly have 
been possible had the Cabinet been formed with a view of 
meeting more exacting requirements. 

It is interesting to recall the fact that the President was 
preceded by another statesman from Ohio, Mr. George H. 
Pendleton, of Cincinnati, then a Representative in Congress 
and afterward Senator from his State, who brought the sub- 
ject to the notice of Congress in 1864. A select committee 
was appointed, of which Mr. Pendleton became chairman, 
and on March 3, 1865, amendments to the Rules of the House 
were reported by him, of which the following are the main 
features : 

1. That the Secretary of State, the Secretary of "War, the 
Secretary of the Treasury, the Secretary of the Navy, the 
Secretary of the Interior, the Attorney-General, and the 
Postmaster-General shall be entitled to occupy seats on the 
floor of either House, with the privilege of discussing any 
measures appertaining to their departments under such 
rules as may be prescribed. 

2. That the said Secretaries, the Attorney-General, and 
the Postmaster-General attend the sessions of the Senate 
and of the House of Representatives, immediately on the 
opening of the sittings on a stated day of each week, and give 
information in reply to questions asked under the rules. 

This would secure to the heads of departments or mem- 
bers of the Cabinet the right to take part in discussions upon 
subjects relating to their respective departments and, at 
stated times, require them to attend. That limits might be 
placed on the right of inquiry, the rules of the House might 
be amended somewhat in the manner proposed by Mr. Pen- 
dleton's committee. These amendments were intended for 
the House of Representatives only, but could be made appli- 
cable to the Senate as well, in order that the clerk of the Sen- 
ate and of the House of Representatives should keep notice 
books in which they should enter on the request of a member 
or Senator any resolution requiring information from any 
of the executive departments or questions intended to be 
propounded to any member of the Cabinet. 

The member giving notice of such resolution or question 
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could, at the same time, give notice that the same shall be 
called up on a stated day or days of the succeeding week: 
Provided, That no such resolution or question shall be called 

up, except by unanimous consent, within less than 

days after due notice shall have been given. The clerk could, 
on the same day on which notice is entered, transmit to the 
chief officer of the proper department a copy of the resolu- 
tion or question, together with the name of the member pro- 
posing the same and of the day when it would come before 
the House for action. On the days chosen of each week, 
before any other business shall be taken up, except by unani- 
mous consent, the resolutions and questions could be taken 
up in the order in which they have been entered upon the 
notice book of that day. The member offering a resolution 
could state succinctly the object and scope of his resolu- 
tion, and the reason for desiring the information; and the 
Secretary of the proper department could reply, giving the 
information, or the reasons why the same should be with- 
held, and then, without further debate, the House could vote 
on the resolution unless it should be withdrawn or post- 
poned. In putting any question to the Secretaries or the 
Attorney-General or Postmaster-general, no argument or 
opinion should be offered nor any fact stated except so far 
as may be necessary to explain such question. And in 
answering such question the Secretary, the Attorney-Gen- 
eral, or Postmaster-General should not state facts or opin- 
ions other than those necessary to explain the answer. 

Under the existing law organizing the Treasury Depart- 
ment enacted September 2, 1789, the Secretary of the Treas- 
ury can at any time be required by resolution to appear in 
person before Congress. The Treasury Department is the 
financial agency of Congress, which therefore can exercise 
the authority of a direct control over it, and its head holds a 
different relation to the legislative branch than does any 
other member of the Cabinet. This is in accordance with the 
constitutional provision that " all bills for raising revenue 
shall originate in the House of Representatives." The law 
creating his office provides that : 

"He shall make report and give information to either branch of the 
Legislature in person or in writing as may be required respecting all mat- 
ters referred to him by the Senate or House of Representatives or which 
shall appertain to his office." 

The framers of the Constitution of the Confederate States 
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had previously had a long experience of our system of Gov- 
ernment, and undoubtedly had observed, even at that time, 
when the business of the Government had not grown to its 
present enormous proportions, the lack of sufficient direct 
intercourse between the legislative and executive branches. 
On that account, in their provisional and, afterward, in their 
permanent Constitution, which was modeled upon that of 
the Federal Government, after the words, " And no person 
holding any office under the Confederate States shall be a 
member of either House during his continuance in office," 
they introduced this clause : 

"The Congress may by law grant to the principal officer in each ex- 
ecutive department a seat upon the floor of either House, with the privi- 
lege of discussing any measures appertaining to his office." (Confederate 
States Constitution, Article I, Section 6.) 

The Constitution distributes the functions of Government 
among three departments, and for the better preservation 
of constitutional methods these departments — - executive, 
legislative, and judicial — are kept distinctly separate. The 
tradition of the early history of the Federal Government 
is that the annual messages of Presidents Washington and 
John Adams were delivered in person, and that the annual 
messages of the first two Presidents were answered by an 
address from Congress. This practice was changed by 
President Jefferson, and, ever since, all messages from the 
President to either House of Congress have been delivered 
by messenger or in writing. 

There is a distinction between the executive office of the 
President and the office of the several heads of the executive 
departments ; a different rule is applied to each. The Presi- 
dent alone is the constitutional Executive. He alone is the 
co-ordinate branch of the Government. The Constitution 
declares that " the executive power shall be vested in the 
President of the United States of America." It also de- 
clares that " he shall from time to time give to the Congress 
information of the state of the Union, and recommend to 
their consideration such measures as he shall judge neces- 
sary and expedient." The heads of departments are there 
to aid him in the performance of certain duties, and so far 
are responsible to him alone. But Congress creates offices 
by law, all the heads of departments are the creatures 
of Congressional legislation; new duties may, therefore, be 
assigned to them by the power which created them. An ex- 
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ecutive officer cannot be a member of either House of Con- 
gress, under the provision of tbe Constitution that " No 
person holding any office under the United States shall be 
a member of either House during his continuance in office." 
Therefore, all idea of giving the head of a department a 
vote in either House of Congress is out of the question, nor 
would it be desirable under our system. 

There are those who seem to believe that to enable mem- 
bers of the Cabinet to appear before either House would 
not be the complete parliamentary system of other Govern- 
ments, because it would not give to the Cabinet the power 
to direct and control legislative action. It is much to be 
preferred that it should not. The parliamentary systems of 
Europe lead to much more instability than does ours. There 
the Cabinet is in effect the Executive ; also, in that respect, 
a little more than a committee of the Legislature to carry 
into execution its general policy, and an adverse vote is usu- 
ally taken to mean a change of government. It may be 
well to keep in mind that the idea of bringing officers of the 
executive departments before the House of Congress is not 
suggested by the parliamentary system of Great Britain. 
That system is, in its fundamental principles, so different 
from ours as to be hardly a safe guide for us. 

Changes similar to the plan here suggested as applicable 
to our system have often, by the nature of things, presented 
themselves for consideration during the history of American 
legislation, and the annals of Congress contain debates upon 
the subject at times when information was to be obtained 
through heads of departments. It belongs to the develop- 
ment of our own laws and ought to be discussed within its 
capacity of being adjusted to our American system. 

The Constitution contains no such phrases as " Cabinet 
officers " or " constitutional advisers." It does say that the 
President may require the opinion in writing of " the prin- 
cipal officer in each department," and therefore such officers 
are said to be constitutional advisers to the President. As it 
is within the scope of the law and spirit of the Constitution 
that the executive officers may be admitted to discuss public 
measures on the floor of Congress, it is only a question of 
expediency whether or not such a change in the method of 
procedure ought to be adopted. 

If we accept the law organizing the Treasury, as evi- 
dence of the solution of this question, it would appear that 
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a bead of a department can be required to give information 
in person, although he must await an invitation or call from 
Congress. The President is invested with the authority to 
make treaties and appoint foreign ambassadors and min- 
isters with the consent of the Senate. Congress has not the 
power to compel the Secretary of State to give information 
respecting such matters, nor could the lawmaking power 
require the Secretary of State to appear in person before 
the House of Eepresentatives and give such information 
as might be required in respect to an appointment, the 
negotiation of a treaty, or in respect to the management of 
the foreign affairs of the country. The Secretary of State 
is not required by the law creating his office to make re- 
port or give information to either branch of the Legislature. 
Nor does he report to either the President or Congress, but 
whatever is said in respect to foreign affairs is said directly 
by the President of the United States in his annual message. 
But as to matters relating to the Department of State, there 
appears to be no reason why the Congress should not claim 
and exercise the same power which is established in the 
law organizing the Treasury. To the Executive is given the 
power to carry out in secret certain measures of foreign 
policy. Yet if Congress should open its doors and invite 
the Secretary of State to the floor, even in regard to such 
questions, certain things which in his opinion ought to be 
made known could in this way be communicated, and per- 
haps with greater facility and despatch than at present. 

Can the Secretary of War or the Secretary of the Navy 
be compelled to appear before either House and answer in 
respect to the manner in which the President of the United 
States proposes to exercise his function as " Commander- 
in-chief of the army and navy "? Laws have been enacted 
prescribing the duties of the Secretaries of War and Navy 
which have invested them with a discretion respecting cer- 
tain specified acts, in regard to which they are independent 
of the President. The law establishing the War Department 
was enacted August 7, 1789, and defines the general relation 
of the Secretary to the President. By subsequent acts — 
1809, 1866, 1868— the Secretary was required to lay before 
Congress annual statements of contracts and purchases, re- 
ports of bids for works, reports of examination of river 
and harbor improvements, abstract of returns of Adjutant- 
Generals of States, and laws have been passed giving the 
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Secretary certain discretionary powers; the same may be 
said of the Navy Department. Thus again did Congress 
make those officers its agents for the doing of specified acts 
without the intervention of the President. 

The heads of other departments have a similar discretion. 
In regard to such matters the lawmaking power can require 
oral information, as it does written reports. As to other 
matters an invitation to attend upon Congress would recog- 
nize the right of an executive officer to withhold informa- 
tion that was considered inconsistent with executive au- 
thority to impart. If the lawmaking power can make such 
appearance before Congress obligatory upon a head of a 
department, can the latter be lawfully required to appear 
against the will of the President? In other words, does the 
Constitution declare that the will of the President shall gov- 
ern in the performing of all executive acts by executive 
officers? 

Since the Tenure of Office Act the relation of executive 
officers to Congress has been materially altered. The first 
Congress affirmed the power of the President to remove 
from office without the assent of the Senate. This question 
was much agitated during the administration of President 
Jackson, but finally, under President Johnson, the law- 
making power declared, in effect, that the President cannot 
remove even a Cabinet officer without the assent of the 
Senate. It has, moreover, now grown to be very much the 
habit of Congress to require subordinate executive officers 
to do certain acts without making any mention of the Presi- 
dent, and a large proportion of them may be done without 
any special direction from him. Here, therefore, we find 
again the distinction between acts about which Congress may 
compel information, and those about which information can 
be obtained only in such manner as the Executive may see 
fit or may be withheld, as he directs. 

There is enough of deference pervading the transactions 
of our public business in Washington to make such a system 
successful. When the heads of departments go before Con- 
gressional committees, as they very often do, they have been 
received with the utmost official courtesy even by members 
politically hostile to them. A committee of the whole House 
or Senate would undoubtedly in the same manner preserve 
its official dignity. 

In every successfully administrated legislative body an 
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important part of legislative work must be transacted in the 
committee-room. There a critical examination of existing 
laws can best be made and legislation carefully and thor- 
oughly prepared. Before such committees executive officers 
can give, and do give, their information without restraint 
and in that conversational manner which permits freedom. 
The appearance of Cabinet officers before Congressional 
committees occurs with constantly increasing frequency, in- 
dicating a marked tendency toward more direct methods of 
communication. In the last session of Congress the Secre- 
tary of State, Mr. Knox, came before the Committee on 
Foreign Affairs on several occasions, and took part in the de- 
liberations of the committee, in the preparation of the diplo- 
matic and consular appropriation bill. This proved of great 
service to the committee and of equal benefit to the depart- 
ment. The chairman of that committee, Representative 
Sulzer, of New York, now Governor of that State, has ex- 
pressed himself as strongly in favor of more direct and open 
intercourse, and there are many members of both Houses 
holding similar views. Much of such information which can 
safely for the public interest be given in the privacy of a 
committee-room might not be useful for a public session of 
the whole House. Yet it often happens that the secret meth- 
ods of committees are not as desirable as would be public 
discussions of executive details, and such publicity is fre- 
quently even necessary for the purposes of an administra- 
tion and as an exposition of its policy. Official reports of 
the proceedings before committees are therefore published, 
and they are generally of the greatest value, but members 
of Congress have not always time to study them. They are 
there to represent Districts and States; they have special 
work to attend to in the different committees, and if they 
give the rest of their time to participating in part in what 
actually goes on in the deliberative body, little more can be 
asked of them. A few words spoken by the head of a de- 
partment would place the whole of Congress on the same 
vantage-ground as members of a committee. 

The written reports from the executive departments of the 
Government are prepared with the greatest care and ability, 
and are everywhere recognized as of the highest order of 
merit. Should the proposed change in regard to the Cabinet 
officers be carried out, it would in no way diminish the im- 
portance of continuing the written reports now required, and 
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which are so valuable to constructive legislation. There is a 
disposition to undervalue our Congressional debates, and es- 
pecially the Congressional Record. It may be that occasion- 
ally the adverse criticisms in regard to the Record are 
partially justified, but no legislative body in the world con- 
tains members of more ability or of better equipment for 
the work of legislation than the Congress of the United 
States. Speeches are printed and debates are recorded 
which prove this assertion, but it is seldom that the coun- 
try at large is enabled to obtain sufficient evidence of the 
fact. Although when some especially important or sensa- 
tional event occurs in Congress, the attention of the nation 
is for the time being concentrated upon that body. 

The patriotism of the American people is their distin- 
guishing trait. They are not indifferent to what occurs 
at the national capital; yet as long as there are no public 
debates between the executive and legislative departments, 
this seeming indifference will, as a matter of course, con- 
tinue. Nor is the press of the United States indifferent to 
Congressional debates or to their results upon the legislation 
of the country, yet no newspaper can be expected to print 
continuously tbe proceedings in the legislative branch where 
the executive department does not enter. Were the proposed 
change to be made effective, public discussion of national 
questions would assume a new aspect of vital importance to 
the nation. It would leave undisturbed the powers of the 
executive and legislative branches and would afford an op- 
portunity of free and open consultation between them which 
would materially aid Congress in reaching its decisions upon 
questions of policy. 

Laws are often framed which in the course of time and 
by force of circumstances bring about results at variance 
with the purposes of the lawmakers. The converse is equally 
true. Difficulties are often raised and obstacles suggested 
to a proposed legislative plan which are found to be fanciful 
or exaggerated, and to which the practical working of the 
law, when enacted, suggests an easy and effectual remedy. 
This would hold good particularly in matters of administra- 
tion, such as the proposed change in the method of pro- 
cedure, which would bring about a necessary direct, open, 
and public intercourse at present lacking between the ex- 
ecutive and legislative branches of our Federal Government. 

Peeby Belmont. 



